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Small & Minority Business Resources
RECOMMENDATION FOR COUNCIL ACTION

Subject: Approve an ordinance adopting a new Chapter 2-9B of the City Code (Minority-Owned
and Women-Owned Business Enterprise Professional Services Procurement Program) to
establish a procurement program for professional services.

Fiscal Note: There is no anticipated fiscal Impact. A fiscal note is not required.

For More informatlon: Jeffrey Travillion, Sr., Director, 874-

7607; Karen Kennard, First Assistant City Attomey, 974-2177

Additional Backup Material Prior Councll Actlon: December 15, 2005 Council approved
{click t open) the extension of the ordinance sunset deadline to June 30,

No Attachments Available 2006

Boards and Commission Actlon: Recommended by the

MBEMBE Citizens Advisory Committee

Chapter 2-9- B Professional Services

The City's Minority-Owned and Women-Owned Business Enterprise Procurement Program is
scheduled to sunset on June 30, 2006. The current ordinance, Chapter 2-9 of the City Code,
covers all city procurements related to construction, professional services, non-professional
services, and commodities.

In 2005, the City Council engaged a consultant to conduct an updated study to determine the
continued need for the MBE-WBE Program. Based on the evidence from this study, the city's
MBE-WBE program is still needed. The evidence from the study indicates that absent this
program, minority-owned and women-owned business enterprises would be underutilized on City
contracts relative to their availability.

The 2005 study found that the MBE-WBE ordinance is narrowly tailored to address the identified
current effects of past discrimination and private sector discrimination in the City’s marketplace.

Additionally while reviewing the current ordinance, it was determined that establishing separate
programs for each procurement sector would:

(1) increase the ease and flexibility of administration of each program; and
(2) help tailor each program more narrowly to the goals each program attempts to achieve

The proposed changes will separate the current ordinance into four (4) separate ordinances
tracking the City's procurement categories. The new ordinances are:
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Chapter 2-9- A Construction

Chapter 2-9- B Professlonal Services
Chapter 2-9-C Non-professional Services
Chapter 2-9-D Commodities

The new Chapter 2-9-B establishes a Minority-Owned and Women-Owned Business Enterprise
Program In the City with respect to the procurement of Professional Services.

Professional Services are defined as any service that is governed by the Texas Professional
Procurement Act, Chapter 2254 of the Texas Government Code.

Section 2-9B-1 Findings are revised to update the history of the ordinance’s legal justification by
adding findings indicating that the city obtained an updated study to determine whether the
MBE/WBE program was still needed, and to determine whether the program could be more
narrowly tailored. This new ordinance establishing a MBE/WBE Procurement Program related to
the procurement of Professional Services is added to provide narrow tailoring of the program to
achieve lts goals.

Additiona! Ordinance changes are the same as described in Chapter 2-9- A.

i
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ORDINANCE NO.

AN ORDINANCE AMENDING THE CITY CODE TO ADD CHAPTER 2-9B
RELATING TO THE MINORITY-OWNED AND WOMEN-OWNED BUSINESS
ENTERPRISE PROCUREMENT PROGRAM.

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF AUSTIN:

PART 1. The City Code is amended to add Ch ter 2-9B t ead//"

CHAPTER 2-9B. MINORITY-OWNED WOME -OWNED BUSINESS
ENTERPRISE PROCUREMENT PROG P S§ ONAL SERVICES.

§2-9B-1 FINDINGS.

tcantra&s for the procurement of
cludifg for professional services.

(A) The City of Austin regularly qters if
ds and servic o many kinds, i
&ough its proc nt activities, 6“9_6( has a substantial impact upon
n_qmy of the us_tin area. N

In 1987, e
by the gif§ cauncil to rev:c ; th ‘City’s policies and experiences relating to
contpicting opBo : monty- and women-owned business
entegprises with e\Ctly - And to suggest revised policies and procedures, if
detetar

1ned ncc;s? A
(C) The E A 'omlc ¢lopment Commission, through its Small Business and
Minority ntrcpneneurshlp Committee, held meetings with representatives of
various City departments as well as with interested individuals and
organizations, conducted a public hearing and took statements from
numerous members of the public.

(D) The Commission found significant disparities between the number of MBEs
and WBEs and City contracts awarded to, or subcontracted to, MBEs and
WBEs.
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(E)

(F)

(6)

(H)

The city council found that these disparities resulted from discriminatory
practices, thereby impairing the competitive position of MBEs and WBEs
with the City.

As a result of the work of the Economic Development Commission in 1987,
the city council passed an affirmative action program to address the City’s
role in perpetuating the disparities found in the pattern of contract and
subcontract awards to MBEs and WBEs.

In 1989, the U.S. Supreme Court, in the.case styled City of Richmond v.
J.A. Croson Co., held that a local goyﬁmment ay redress race
discrimination in its contracting acflvities if it cap defronstrate through
relevant evidence a compelling govermmental intgrest sought to be remedied,
and that the remedies adopted are n%:vly tajlofk

d'\g"ij)mote that interest.
In response to Croson, in 1992 the city Suncll engaged -' fﬁl‘l&l}flﬁ&t to study
the City’s history and contracting pract; 'es,“th_e, availability 6f MBEs and

- WBEs in the City’s marketplace, and any disp@{iti‘es in the City’s utilization

of such businesses. The study was completed infeptember 1993, and

revealed a history in the Auspin area of de jure and gontinuing de facto racial

and gender discrimination irthe City}s marketplacg.” Further, disparities

were found between rgady, Willing ahd #bl¢ MBEs and WBEs and the value
%d\ fl'o ] thc al s d

?_pntracts they ec lty‘) e
O e 'fmf'eceipt of s%dy, the City ¢ bndifeted a series of public hearings at

which % l;li_ti_onal

atistical and other evidence of discriminatory practices
and acts gai ]

nd WB\EEAWES presented.

() The gppointed a bﬁmmunity-based Disparity Study Ordinance
Congmittee to revigw the gtédies and the law, and to draft programmatic
chariges to the curreht ofdinance. The committee met over several months
and rgcommended ¢#rtdin changes to the current ordinance.

(K) Based onf-'th‘_’é‘_'éf'idéitlce provided, the city council determined that:

(1)  Prior to the adoption of the City’s 1987 ordinance, there were
disparities between the number of qualified MBEs and WBEs ready,
willing and able to perform services on City contracts and the number
of such businesses actually engaged by the City or the City’s prime
contractors.

(2) Despite the implementation of the 1987 ordinance, disparities in the
utilization of MBEs and WBEs on City contracts continued to exist.
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(0)

(3) Although the City has undertaken since 1990 a variety of innovative
race - and gender-neutral technical assistance, insurance and bonding
programs, race- and gender-neutral programs alone have not been
sufficient to remedy the effects of discrimination.

(49) The evidence continues to demonstrate that MBEs and WBEs have
been underutilized in contracting opportunities on City contracts as a
result of private sector discrimination.

network in public contracting and
¢fuded otherwise gualified MBEs and

(5) The existence of an exclusion
other systemic barriers has e
WBEs from receipt of con

(6) Although the City has made § i
discrimination in its own contrecting ptactices, d{scriminatign exists
in private companies that contract on public projecis.”As _a{?’esult of
this discrimination, the City has feen in the past a passive participant

~in a system of discrimination and, glt}ne absence of programsto -
eliminate disparity in utjlization, would cbgtinue te*be a passive
participant in such a syStem_ . &

t to cogldiret an udated study of availability of
f'ithir‘f"thg Austin area. The 2003 study
nority- and women-owned firms

The City engaged a copsul
minority- and womentowhed§irms
ﬁcates that ther§ cditinue to be
avatigble to perfopm the work of City

[]
R}

the fiate of Texa%.? ;.
e _geo ex iy g

In 24 ‘_5,_the City en ged a consultant to conduct a further updated study to
asses éﬁ:q@iﬁ_ el need for this program and whether the program can be
more narrowly tailored to meet such need.

Based on the evidence from the 2005 study, the City determined that:

(1) Despite the City’s efforts to create equal opportunities in its
marketplace, the evidence indicates that, absent the programs
authorized under this ordinance, MBEs and WBEs would be
underutilized on City contracts relative to their availability.
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(2) As set forth in the 2005 study, race- and gender-neutral approaches
alone are inadequate to remedy the lingering effects of past
discrimination in the City’s marketplace.

(3) The 2005 study found that the ordinance is narrowly tailored to
address the identified current effects of past discrimination and private
sector discrimination in the City’s marketplace. The study also found
that the ordinance reduces the possibility that the City will be a
passive participant in discrimination.

(4) Allofthe persons targeted by e ordin ce have been affected by
disparities in the City markefplace. : /

(5) The ordinance does not unduk burden th
certification under the programt, ™. i

(6)- The sunset date contained in the grdinance ensures that the city
council will regularly review the progkam-to verify its necessity and - .. « v
that it remains tailored tq the specific co itiqpiﬁgund in the City’s
marketplace. "

(P) Texas law applicable to the _ s racg- d gender-conscious
contracting goals, an@f utili i at foals be based on
cffistitutional s stelated to the Cityfs tarketplace.

=, R e

Q Unzl%r these cu-::}' ances and base -nn the factual predicate which has
been es _lislged after Sqreful study and review, the City still has a
compelljs -gﬁvemmen : tergstﬁ remedying the racial and gender
discrigiinatiofrghat exists in Yre market segments in which the City does
busifiess, and in égsuring thét ‘the City is not a participant in such
disckimination, the 'y“a‘l‘fowmg all segments of the Austin community to
shar: ‘ihlthe economjf enefits of the City.

(R) The pro" 'am.ja“dopted herein is narrowly tailored to remedy that
discrimination.

Source: 1992 Code Section 5-7-1; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.
§2-9B-2 POLICY.

It is the policy of the City to provide equal opportunities to all contractors, and to
redress the discrimination found in the City’s marketplace and in public contracting
against minority- and women-owned business enterprises. The City seeks to encourage
their full participation in all phases of City procurement activities and to afford them a
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full and fair opportunity to compete for all City contracts. The purposes and objectives of
this chapter are as follows:

(1) To ensure that the City is not a passive participant in a discriminatory
marketplace.

(2) To ensure that the program is narrowly tailored.

(3) To provide opportunities for MBEs and WBE:s to broaden and enhance their
capacities to do business with the City in the area of professional services.

(4) To provide opportunities for MBEsgind WBEs 3{ s as contractors,

e supply of professional

services to the Clty

(5) To administer this program in a mann.
and state law. . Doy,

§2-9B-3 ESTABLISHMENT OF P

Based upon the foregoing fi n
policy, there hereby is established § Mmo its
Enterprise P%urement Progr}-n ]

For purpc:ng f this Seatio 9_B, “Professional Services” shall mean any
professional serv1ce%ovemed by the Professiopal Services Procurement Act, TEX.
Gov’T CODE ANN. §3234, and any succ sor tute.

i ” ‘to thy, foregoing declaration of
hed ahd Women-Owned Business

.rcfx_ ¢ct to Professional Services.

G Goalu}f the Program administered under this Section 2-

A4
" : Professional Services Participation
T Goals
African-American Owned Business 1.7%

Enterprises

Hispanic-Owned Business Enterprises  9.5%
Asian-American and Native American  5.3%
Owned Business Enterprises

Minority-Owned Business Enterprises ~ 16.5%
Women-Owned Business Enterprises 14.2%

Source: 1992 Code Section 5-7-3; Ord. 031204-9; Ord. 031204-25; Ord 031211-11.
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§ 2-9B-4

DEFINITIONS.

For the purpose of this chapter the following definitions shall apply. With the
exception of specifically defined terms set forth herein, all words shall have their
ordinary and usual meanings. In the event of conflict, the specific definition set out
herein shall presumptively, but not conclusively prevail over the ordinary and usual

meanings.

(N

)

€)

@

()

©

)

ADVERSE DECISION. An Adverse Decision includes a notice of
violation, denial of certification, decertjfication, sanction or similar action
taken by DSMBR, a Contract Awarging Autho ty, or gther City official
under the Program with respect to g irm or Bu j\ "Enterprise.

AFFILIATE. A person or entity is §n Affiliate ﬂrgther person or entity
that directly or indirectly through oné.gor mgréﬂ interm ies, confgols or is
controlled by, or is under common corh&ol with, the persog ¢rentity. In
determining affiliation, the City shall cqfx er all appropria factors
including common ownership, common m:sﬁg__ct_ncnt, and contractual
-considered togs _‘crjgégletennining whether

relationships. Affiliates musth
a firm is a MBE/WBE. ;

ANNUAL PARTICIPATION -GOAES\Jhe te&geted levels established by
the city council for thf annual dggrebate prticipation of MBEs and WBEs
{ City contracts thgcspect to Prafessiofial Services procurement, as set
o (Estabhshm t

i Sectlon 2808 Program), and as may be amended

SN STATISTICAL AREA. The specific area
1,'which is presently limited to Travis,
d Caldwell Counties.

ssued By the City, submitted on the prescribed forms required
by the relevant Contract Awarding Authorlty, to perform or provide labor,
materials, equipment, supplies or services to or for the City for a stated
price.

BIDDER. A person, Firm or Business Enterprise that submits a Bid in
response to a Solicitation. A Bidder may be represented by an agent if such
agent provides evidence demonstrating the agent’s authority.

BROKER. A person or entity that fills orders by purchasing or receiving
supplies from a third party supplier rather than out of its own existing
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inventory, and provides no Commercially Useful Function other than acting
as a conduit between his or her supplier and his or her customer.

(8) BUSINESS ENTERPRISE or FIRM. A corporation, partnership, sole
proprietorship, Joint Venture, joint stock company, professional association
or any other legal entity, that is properly licensed and/or otherwise
authorized to do business in the State of Texas.

(9) CITY and CITY LIMITS. The City of Austin, Texas and its full purpose
annexed boundaries, as established by ’_,Chapter 90, page 634, Special Laws
of Texas, 1909, 31st Legislature, as ghe same may be amended from time to
time and as extended by ordinanceg of the City tin enacted subsequent
thereto.

(10) CITY MANAGER. The person se
executive officer of the City, as appoin
1 of the Austin City Charter (or any sucf
her designee. - :

: hmi__s&ativ ) and
od’ and serving Art/V, Section
or prov1sxon) and .mcludes his or

(11) CITY MARKETPLACE. raphlc and prox ure'r'rfe.nt areas in which
: geog P

(12) COMMERCIALLY "FUN TI ,J}F irm is responsible for the
cutlon ofa d1 c element of wor Sf the Contract and carries out its

nsibilities b &thially perform g, anaging, and supervising the work
mv‘:)?}&d‘or fulﬂ mg its responsxb:h ies as Joint Venturer. To determine
whether %;Firm is perfofg ing a Commercially Useful Function, the City will
evaluatg the mount of work sut tractcd normal industry practices and

respon51b111t1es by actually performing, managing, and supervising the
work involved. To perform a Commercially Useful Function, the
MBE/WBE must also be responsible, with respect to materials and
supplies used on the Contract, for negotiating price, determining
quality and quantity, ordering the material, and installing (where
applicable) and paying for the material itself. The determination that
a MBE/WBE is performing a Commercially Useful Function will be
determined by the amount of work subcontracted, normal industry
practices, whether the amount the Firm is to be paid under the
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(13)

(14)

(15)

(16)

Contract is commensurate with the work it is actually performing, and
other relevant factors.

(b) A MBE/WBE does not perform a Commercially Useful Function if its
role is limited to that of an extra participant in a transaction, Contract,
or project through which funds are passed in order to obtain the
appearance of MBE/WBE patrticipation.

(c) Generally, if a MBE/WBE does not perform or exercise responsibility
for at least 30 percent of the tota).cost of its Contract with its own
work force, or the MBE/WBEAubcontragts a graater portion of the
work of a Contract than would be expectcq onr ¢ basis of normal
industry practice for the typeiof work invo cd lt is not performing a
Commercially Useful Functidg..,

Faith Efforts to meet the Goals or Subgoals ¢ all elements of the
Solicitation, as deﬁned in Sectjonr2-9B-21 (Preadsvarc{‘(.bmphance

_es e‘stabhshed by thégelevant Contract
]an must be gibmitted with a
PrYj ect fop, which G&ls or Subgoals have been
ﬁ.h_r

Bld/Proposal for any o
bllshcd

TRUCTI E he constructidn , Fépair, rehabilitation, alteration,
conversion or extens of bulldmgs parks utilities, streets or other

unprove

and y person who' _ﬁpp ies or prov1des professwnal or nonprofessnonal
serviRes to the City Jy Contract.

CONTRACT Includes the entire and integrated binding legal agreement
between the City and a Contractor or Consultant to provide or procure labor,
materials, equipment, supplies and services to, for or on behalf of the City.
Except as otherwise specifically defined in this section, a Contract does not
include:

(2) awards made by the City with federal/state grant or City general fund
monies to a non-profit entity where the City offers assistance,
guidance, or supervision on a project or program and the recipient of
the grant award uses the grant monies to provide services to the
community;
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(b) sales transactions where the City sells its personal or real property;
(c) aloan transaction where the City is acting as a debtor or a creditor;
(d) lease and franchise agreements;

(e) agreements to use City real property;

(f)  gifts of materials, equipment, supplies or services to the City;

(g) interlocal or intergovernmental a
political subdivisions; or .

eements between or among

(h) procurements of commoditie}, or serv1ces}§t are sole source by virtue
of intellectual property rights'pr other ¢, ivg nghts and for which
there are no other subcontracti op rtumtles

(18) GONTRACTOR ¢
Ia or, goods or

roposal to provide
pr:fgl},\'ﬁi any patso who supplies
the City ¥y Co

(19) DBEg

rvices to the City by Contract for
r provides labor, goods or services to

(20) DS

(21) DIRECTOR. The City official who heads the department which manages
the Program authorized by this chapter, and the Director’s successor, and the
successor agency or department.

(22) ECONOMIC DISADVANTAGE. With respect to an individual owner of a
Business Enterprise or Firm, Economic Disadvantage means personal net
worth equal to or less than $900,000, which figure shall be (a) indexed
annually, beginning January 1, 2007, for the Austin Metro Area Consumer
Price Index, published by the U.S. Department of Labor, Bureau of Labor
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(23)

29

(25)

(26)

27

(28)

(29)

Standards and (b) exclusive of the individual owner’s equity in (i) a
Business Enterprise or Firm seeking certification under this Program, and
(ii) the personal residence of the individual owner of such Business
Enterprise or Firm.

EXPERTISE. Verifiable and demonstrable skills, knowledge or ability to
perform in the field of endeavor in which certification is sought by the
Business Enterprise as defined by normal industry practices, including
licensure where required.

FRONT. A business which purpo ‘!(l;e a /WBE, but that is actually
owned, controlled or managed in a frianner that mcﬁnsmtcnt with the
requirements for certification set fogth in this ch ter.

GOALS. The goals or Subgoals estal '_Ilshe or ap ular Solicitation or
Contract, as set forth in Section 2-9B-3\(Establishment o rogra ) and

calculated as authorized in Section 2-9 -lQ{Establzshment MBWBE
Participation Levels for Individual Contracts Profess:onal Services).

GOOD FAITH EFFORTS. Jhe a Imns undertakén b{ﬁ%ldder or Proposer
Procedures).
Ltz o

T ¥
comb hon of tyles: "'f Business Enterprises and persons numbering two or
more, pr omng to pe a sin lc Contract, in which each Joint Venture
ibutes property, capftal, efforts, and skill and/or knowledge, and
in which the M E/WBE is pon51ble for a distinct, clearly-defined portion
' d whose share in the capital contribution,
| s and profits of the Joint Venture is equal to its
own lup interest. /& Yoint Venture seeking certification pursuant to the
Prograrg must hav€ an agreement in writing specifying the terms and
conditions‘ef the telationships between the partners and their relationship,
risks, and responsibilities under the Contract.

\m.:'

LIKE-KIND. For purposes of substitutions of previously designated MBEs
and/or WBEs, a MBE for a MBE, if MBE and WBE Goals are used in a
Solicitation; a member of a racial or ethnic group for a member of the same
racial or ethnic group, if racial or ethnic Subgoals are used in the
Solicitation; or a WBE for a WBE.

MBE/WBE ADVISORY COMMITTEE. The committee appointed by the
city council to serve those functions described in Section 2-9B-13

Date: 5/19/2006 10:26 AM Page 10 of 41 COA Law Department
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(30)

E2)

(32)

(MBE/WBE Advisory Committee). It is composed as set forth in Section 2-1-
381 (Establishment; Meeting) of the Code.

MANUFACTURER. A Firm that operates or maintains a factory or
establishment that produces, on the premises, the materials, supplies,
articles, or equipment required under the Contract and of the general
character described by the specifications.

MINORITY-OWNED BUSINESS ENTERPRISE or MBE. A business
including, without being limited to, a sole proprietorship, partnership,
corporation, Joint Venture, limited Lidbili yany, gr.any other business
or professional entity: : 3 /l’

(@) which is at least 51 percent o§ned by onedr syore Minority Persons,
or in the case of a publicly owhed. bgstﬁ:ss, at Ieast-51 percent of all
classes of the stock of which is owned by one or mage: Mindrity
Persons; T ~as

(b) whose management, poll ies, major decf o"'gizuly busmess
operations are independently cbntrolled by more such Minority
Persons;

=

(c) which performy’ Co

: serci ly‘bjﬁxl‘k'unctlon

d) the size of h1 does not exqecd.the size limits established by rule;

(¢)

States or a lawfully admitted resident ahen and a member of one of the
following groups:

(a) Blacks or African-Americans (persons whose origins are in one of the
Black racial groups of Africa),

(b) Hispanics (persons whose origins are in Mexico, Central or South
America, Spain or any of the Spanish-speaking islands of the
Caribbean, regardless of race);
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(33)

G4

(33)

(36)

(37)

(¢) Native Americans (persons whose origins are in any of the original
peoples of North America),

(d) Asian-Americans (persons whose origins are in any of the original
peoples of the Far East, Southeast Asia, the islands of the Pacific or
the Northern Marianas, or the Indian Subcontinent);

(e) other groups, or other individuals, found by the Director pursuant to
rule, to be Socially and Economically Disadvantaged, and to have
suffered actual social and economic discrimination and decreased
opportunities to compete in the City’s Mgrketplace or to do business
with the City; and jc

(f) for purposes of contracts funded by oth es groups found to be
eligible for the designation of BE b “such governmental sgurces.
'ou:g

OWNED, MANAGED AND INDEPEN NTLY CON
Business Enterprise or Firm is Owned Aan ged and lndependently SN
Controlled if one or more Minority. Persons or omen who own the
requisite interest in or assets gf a bysiness applyin for certification possess
the customary incidents of sfich ownership, includigg an equivalent interest
in profit and loss, and have dpntributéd‘an cquilialent percentage of capital
mkequlpment and Ex ert;se e bfisines}. Ownershlp shall be measured as

pouages. certlfy inMriting that the n atticipating spouse relinquishes
her. fommumty property interest in the subject business

éhough not subje}:o 1€ communi pro rty interest of a spouse, if both

controlg Ver his
y g so is not

ired to4ransfer ownership interest or to
’ ¢ ‘e“ cparate property of the spouse). The
owngiship and X ntrol of theFirm shall be real substa.nt:al and contmumg

Professiohal. Services shall have the meaning set forth at Section 2-9B 3.

PROGRAM. The Minority-Owned and Women-Owned Business Enterprise
Procurement Program as authorized by this chapter.

PROPOSAL. A complete, properly signed response to a Solicitation that, if
accepted, would bind the Proposer to perform the resultant Contract.

PROPOSER. A person, Business Enterprise or Firm that submits a Proposal
in response to a Solicitation. A Proposer may be represented by an agent if
such agent provides evidence demonstrating the agent’s authority.
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(38)

(39)

(41)

(42)

REGULAR DEALER. A Firm that owns, operates, or maintains a store,
warehouse, or other establishment in which the materials, supplies, articles
or equipment of the general character described by the specifications and
required under the Contract are bought, kept in stock, and regularly sold or
leased to the public in the usual course of business. To be a Regular Dealer,
the Firm must be an established, regular business that engages, as its
principal business and under its own name, in the purchase and sale or lease
of the products in question. A person may be a Regular Dealer in such bulk
items as petroleum products, steel, cement, gravel, stone, or asphalt without
owning, operating, or maintaining a piace of business if the person both
owns and operates distribution equipment for p?ﬁ‘ets. Any
supplementing of Regular Dealers'jpwn distributjorf ¢quipment shall be by a
long-term lease agreement and not §n an ad hoc §r C}ﬁ:;:act—by-Conn‘act

basis. Packagers, Brokers, manufactyr rep eSentat ‘or other pgrsons
who arrange or expedite transactions Regular De grs. .

SIGNIFICANT LOCAL BUSINESS P SE '_CE A Firm has a Slgmﬁcant .
Local Business Presence 1f it has an establishe 'lace of husiness in the

Arg: r'mofe of its employees
is regularly based. Such plaéc of busjness must have 4 ‘substantial role in the
MBE’s/WBE’s performanceiof a Co merc:laltf‘ Uf ful Function. A location
utilized solely as a p{ ffic& box, iail 1-telephone message center or

combmatlon erkof, with no other suistantial work function, shall not
e nslrued toc te a Significnt L cal Business Presence.

AGED, A Mmonty Person or Woman is
Socially Pisadvantaged ifhe orjh' has been subjected to racial, ethnic or
gendef’ preﬁ&nqe ot cultural as 'within Amencan society because of his or

for Bids, a requeét for Proposals, a request for qualifications, a request for
quotations, or such other request as defined by the City.

SUBCONSULTANT. A person, Firm or Business Enterprise providing
professional or nonprofessional services to a prime Consultant if such
professional or nonprofessional services are procured or used in fulfillment
of the prime Consultant’s obligations arising from a Contract with the City,
and including every level of subconsulting required to fulfill a Contract with
the City.
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(43)

(44)

(45)

“©

(47)

consumer of the goods and/or services

SUBCONTRACTOR. Any person or Business Enterprise providing goods,
labor or services to a Contractor if such goods, labor or services are procured
or used in fulfillment of the Contractor’s obligations arising from a Contract
with the City. Subcontractor includes every level of subcontracting required
to fulfill a Contract with the City.

SUBGOALS. The targeted levels established by the city council for the
annual aggregate participation of each group of Minority Persons and
Women with respect to Professional Services procurement, or the targeted
levels for the participation of each grqup of Minority Persons and Women as
project participation Goals establishéd pursuantito Section 2-9B-19
(Establishment of MBE/WBE Partitipation Leve f - Individual Contracts
in Professional Services).

USER DEPARTMENT. The dep e City thayis ﬁmdmg

de Contract on behalf of thc Clty

t pwned by one or more Women; or, in the
siness, at least 51 percent of all classes of
med by one or more such Women;

; Operatlons argt ﬂdependently controlled by one or more such Women;

:;Ell performs a Commercially Useful Function;

(c)
(d) the size of which does not exceed size limits established by rule;

(e) doing business in the City’s Marketplace for at least three months
prior to the date of application for certification;

(f)  which is certified by the City; and

(g) which is Economically Disadvantaged.
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(h) Women who are Minority Persons may choose for the purposes of
certification and recertification to be certified as WBEs, MBEs, or
both, but cannot be double counted on a Contract to meet a
participation Goal.

Source: 1992 Code Section 5-7-4; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.

§ 2-9B-5 RACE AND GENDER NEUTRAL MEASURES TO ENSURE EQUAL
OPPORTUNITY FOR ALL CONTRACTORS.

The City shall develop and use measures tqfacilitate the p icipation of all
Business Enterprises in City contracting activiti¢s with respe ttgf} ofessional Services.
These measures shall include, but are not limiteq to:

(1) arranging Solicitation times for the ' cse_:nta ns thxds quantltl ,
specifications, and delivery schedules to facilitate tig particbation of -
interested Contractors, Subcontractors, Eo 'ultants and Subgonisultants;

; i atlon 'Business

- (2) segmentmg contracts so as to facnhtatc the p
Enterprises; IS

(3) providing assistance to Bus1 'ess Entef nses mﬁ)v commg barriers such as
dlfﬁculty in obtainingAdnding'and fmant g, i

@

3) holding p '-"Bid confere" es, where appropriate, to explain the projects and

ge ther Contrac rs use all available Business Enterprises as
5 to use all available Business Enterprises as
ay be;

/ ‘é’nt procedures, including requiring by Contract that
$ay Subcontractors, (and Consultants pay Subconsultants,
as the ca\E‘eLmay. be), within 10 calendar days of receipt of payment from the
City and, where appropriate, issuing joint checks to Contractors and
Subcontractors {or, as the case may be, to Consultants and Subconsultants);

(6)

(7) expediting payments and advancing payments to cover start-up and
mobilization costs, where appropriate;

(8) collecting information from all prime Contractors (or Consultants) on City
Contracts detailing the bids received from all Subcontractors (or
Subconsultants) for City Contracts and the expenditures to Subcontractors
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(or Subconsultants) utilized by prime Contractors (or Consultants) on City
Contracts;

(9) implementing a continuous process for information flow between
Contractors, Consultants, DSMBR, the Purchasing Office, and relevant City
departments;

(10) reviewing bonding and insurance requirements to eliminate unnecessary
barriers to contracting with the City; and

(11) referring complaints of discriminatiqr(to the appropriage state or federal
agency for investigation and resolution, or taking oth¢r action as appropriate.

Source: 1992 Code Section 5-7-15; Ord. 031204:9; Ord. 03180 E-:?.‘.i; Ord. 031211-11.

§ 2-9B-6 ADOPTION OF RULES.

(A) Purpose and scope. The Dlrector is del ga d the authority under Section 2-
9B-10 (Duties of Department of Smali and Minority Businéss' Resources) of this chapter
to administer this chapter, including the auh®iity. to formulat&.gnd ad6pt such rules and
regulations as may be reasonable, necessg “and geqmred to ass;} in the implementation,
administration or enforcement of this chapter. Sug ado ti rules and regulations
shall be conducted according to the' ctlce and procedures set

forth in che;;;t;‘_:l;Z of the Codg.
Source: 1999 Cos '?Se,__c_-'tion 5- A .

.fo Profesfional Services shall be administered and executed by a
Department of Small ahd Minority Business Resources, whose Director shall report to the
City Manager. The Director has final administrative authority over the operations of the
Program. The duties and function of the Department of Small and Minority Business
Resources shall include the following:

(1) Formulating, proposing and adopting rules and regulations for the further
development, implementation and monitoring of the Program, in accordance
with the process established in Section 2-9B-6 (4doption of Rules).

(2) Assuring that MBEs and WBEs are informed of City contracting and
consulting opportunities.
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(3) Providing information and assistance to MBEs, WBEs, and DBEs relating to
City procurement practices and procedures and Bid specifications,
requirements and prerequisites.

(4) Certifying businesses as MBEs, WBEs, and DBEs, maintaining certification
records, and ensuring that all City departments have an up-to-date
certification register.

(5) Reviewing Contractors’ achievement of the Goals or documentation of Good
Faith Efforts made to comply with thde(participation Goals for Contracts, and
rendering decisions on whether Good Faith Efferts ?e been sufficient.

(6) Working with User Departments momtor Confracts to ensure prompt
payments to MBEs, WBEs, and D 1CC
Goals and commitments.

(7)  Establishing project participation Goalsg .

8) Receiving, reviewing, and a ‘ing
concerning the Program, and reportin jolati ‘this chapter when such
violations occur as p 1ded ‘Sectjon 2-) (Sancnons)
xdmg staff su E/WBE Advnsory Comm1ttee
ardmg i

Cl‘ltS tO

and reports '; ) th

p—
A
.s":».,
Q-D_f_

H Y
Source: 1992 C Sectton 5-7-1 ,‘Ord 031204-9; Ord. 031204-25; Ord. 031211-11.

§ 2-9B-11 DUTTE F..FIN CE AND ADMINISTRATIVE SERVICES
DEPARTMENT. i e

The Purchasing Office of the Finance and Administrative Services Department
shall have the following duties and responsibilities with regard to the Program:

(1) Maintaining records of:

(a) the dollar amounts of awards of prime Contracts to MBEs, WBEs, and
DBEs;
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(d)

Date: 5/19/2006 10:26 AM

the actual dollar amounts paid under subcontracts awarded to MBEs,
WBESs, and DBEs compared to total dollars paid on Contracts. These
payments shall be measured against projected payments or Goals;

the total annual expenditures to MBEs, WBEs, and DBEs as a
percentage of the total expenditures on all Contracts awarded by the

City;
monthly reports for all procurements valued in excess of $5,000,
which shall include, at a minimum'

(i) the number of Contra and subcoitra;tﬁgwarded to MBEs,
WBEs, and DBEs; a

(ii) the total dollar value o

(iii) the percentage of the doll . v,
: subcontracts awarded duriftg thi
MBEs, WBEs, and DBEs,

(iv) an indication offyhethieg. and the extené fo whlch the
percentage of Cigr ' ts awarded met the
Annual c1p tion Gpals,Sf any have been established;

upon'i‘eq est, the numig r_an _ 1deht1t1es of MBEs, WBEs, and
DBE§ ayarded Contracts or subcontracts; and

ent awards to MBEs, WBEs, and DBEs
‘comparison to total procurements of each

G *a.;f_}}e number of Contracts awarded to MBEs, WBEs and DBEs;
(ii) the dollar value of Contracts so awarded;

(iii) the percentage of the dollar value of all Contracts awarded
during this period which were awarded to MBEs, WBEs, and
DBEs;

(iv) anindication of whether, and the extent to which, the
percentage of Contracts awarded met the Annual Participation
Goals; and
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(v)  upon request, the number and identities of MBEs, WBEs, and
DBEs awarded Contracts.

(2) Assisting in the record-keeping functions by obtaining monthly reports from
the Public Works Department, Transportation, Planning, and Sustainability
Department, and other project management departments on the status of
Contract MBE, WBE, and DBE obligations.

(3) Compiling an annual report of the last fiscal year’s MBE, WBE, and DBE
participation in contracting activity by _ partment and for the City as a

whole.
f f each fiscal year, the

awards of Contracts.

(4) Compiling and reporting to city cofncil after the n
utilization of MBEs and WBEs for _at year bas

(5) Operatmg, maintaining and enhancing'{j e formatlon s' terns gfeessmy to
: assist DSMBR with implementation, a
chapter.

Source: 1992 Code Section 5-7-11; Ord.

The Pub}ic Works Dep er deglar
which recegéppropnate deleatipn for project fnanagement, Contract management,
and/or desigh Coniract respon b'hm shall have the followmg duties and responsibilities
with regard to the P

(1) assisti e u'ector with tt fg project partlclpatlon Goals and/or

(2) assurifig iijtc i of all vendor lists with the vcndor list maintained by the

(3) assisting in the identification of available MBE, WBE, and DBE
Subcontractors, and providing other assistance in meeting the Goals;

(4) performing other activities to support DSMBR, as set forth in the rules;

(5) gathering and maintaining subcontracting data for those Contracts which
they manage;
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forth in Section 2-1, Article 38 of the Code.

(6) submitting subcontracting data to the Finance and Administrative Services,
Public Works, and/or such other City departments as may be required by the
relevant Contract Awarding Authority, within 15 calendar days of month’s
end;

(7) managing Contracts in a consistent manner to assure Contract compliance in
utilization of MBE, WBE, and DBE Subcontractors and Subconsultants; and

(8) notwithstanding the provisions of this section, no project management
department shall have the authority to gonduct any activities without express
ordinance or rule delegation to such epartmen

Source: 1992 Code Section 5-7-13; Ord. 0

0319 "’4-25¢0rd 031211-11.
ARTICLE 3. PROG

LEMENT
§ 2-9B-15 ?OGRAM EL GTﬁLIT 4 i
(A) “OntyBusi erptises that meefi] the Eriteria of Minority-Owned

dcﬁned in Secuon 2-9B-4 (Definitions) or Women-
! a.‘s#eﬁned in Section 2-9B-4 (Definitions) may
. The applicant has the burden of production
ance of the evidence.

(B) BEs and WBRy ?Eﬁgt be certified prior to participating in the Program.
(©) e conducted and records kept by DSMBR or its

designec;as, apprbved by the city council.

(D} Only a Firm owned by a Socially and Economically Disadvantaged
person(s) may be certified as a MBE/WBE.

(1) The Fimm’s ownership by a Socially and Economically Disadvantaged
person must be real, substantial, and continuing, going beyond pro
Jorma ownership of the Firm as reflected in ownership documents.
The owner(s) must enjoy the customary incidents of ownership and
share in the risks and profits commensurate with that ownership
interest.

Date: 5/19/2006 10:26 AM Page 20 of 41 COA Law Department
MAGC\General Legal Advice\2005-2006 Council Items\Drafts\05-25-06\Chapter 2-9B draft A.doc Responsible Att'y: Kennard




-0 0 00 -1 WU W N e

— —
w N

B =t pd ek ek ke
L= = - BN = AV R 5

N
[ I

RN
L W

NN
O 00 ~J

W W W W W
= O

W W W w
00 ~J O\ L

(2) The contributions of capital or expertise by the Socially and
Economically Disadvantaged owner(s) to acquire the ownership
interest must be real and substantial. If Expertise is relied upon as
part of a Socially and Economically Disadvantaged owner’s
contribution to acquire ownership, the Expertise must be of the
requisite quality generally recognized in a specialized field, in areas
critical to the Firm’s operations, indispensable to the Firm's potential
success, specific to the type of work the Firm performs and
documented in the Firm’s records. The individual whose expertise is
relied upon must have 2 comm surate fmanc1al mvestment in the
Firm. L

(E) Only a Firm that is managed and cdhtrolled by a} qcla]ly and Economically
Disadvantaged person(s) may be ce 'ﬁed as g

(1) A Firm must not be subject to any: formal or‘:)n?g resu‘l!tlons that
limit the customary discretion of b oclally and Ecofiomically
Disadvantaged owner(s) There can bcng:cstrmtmns through
corporate charter provisis; by law provisions, odfitracts or any other
formal or informal deyices prevent the ially and Economically
Disadvantaged owne s), withgut the cogpe tion or vote of any non-
Socially and Eqffiomi&ally Dijsadvantagéd person, from making any

#.. business decisibn-of the Firmy inclu@ing the making of obligations or

the dlspcrs%-. T funds. -

" L

f the management or dally operations of the Firm to
“are not Socially and Economically Disadvantaged. Such
deleghtions of authority must be revocable, and the Socially and
Economically Disadvantaged owner(s) must retain the power to hire
and fire any such person. The Socially and Economically
Disadvantaged owner(s) must actually exercise control over the
Firm’s operations, work, management and policy.

(4) The Socially and Economically Disadvantaged owner(s) must have an
overall understanding of, and managerial and technical competence,
experience and expertise, directly related to the Firm’s operations and
work. The Socially and Economically Disadvantaged owner(s) must

Date: 5/19/2006 10:26 AM Page 21 of 41 COA Law Department
MAGC\General Legal Advice2005-2006 Council Items\Drafts\05-25-06\Chapter 2-9B draft A.doc Responsible Att'y: Kennard




=
OO o0 ~] O\ N T N

[UPE—
N —

b b et b ek
~1 N hWw

NN NK =
W= OO o

NN N
L= RV N

WM
O O 00~

W W W
W B

w w
A B

()

(6)

' . sufficient time and attent:on to the aff:

(F) Onlyan mdependent Firm 'y be ce;
mdcpendent Firm i Rét wh e viabjli \ n%t depend on its relatlonshlp
A .

W

have the ability to intelligently and critically evaluate information
presented by other participants in the Firm’s activities and to make
independent decisions concerning the Firm’s daily operations, work,
management, and policymaking.

If state law or City ordinance requires the owner(s) to have a
particular license or other credential to own and/or control a certain
type of Firm, then the Socially and Economically Disadvantaged
owner(s) must possess the required license or credential. If state law
or City ordinance does not require that the owner posses the license or

ficr(s) lack% fcense or credential is

a factor in determmmg whethér the Socia d Economically
Disadvantaged owner(s) actuhlly controls fhe Firm.

A Socially and Economically 'sadvdﬁ{agcd\nq' cannot gngage in
outside employment or other bus}:ess interests tha inﬂ with the
management of the Firm or prevent the awner from dévotmg

2l of the Firm to'manage and -

control its day-to-day

a.nother Fi

mdepcndent an on-Affiliated. In 'terrmmng whether an applicant is an

€))

4)

Date: 5/19/2006 10:26 AM

e Director will:

zc relatlonsh s fith non-Certified Firms in such areas as
ipment, financial and/or bonding support, and

the ‘apphcant and non-Certified Firms or persons associated with non-
Certified Firms compromise the applicant’s independence.

Examine the applicant’s relationships with non-Certified Firms to
determine whether a pattern of exclusive or primary dealings with
non-Certified Firm compromises the applicant’s independence.

Consider the consistency of relationships between the applicant and
non-Certified Firms with normal industry practice.
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(¢)

(H)

M

)

(K)

L

M)

™)

certification standards of such entities dre'Comparable to‘#ose ofA

An applicant shall be certified only for specific types of work in which the

Socially and Economically Disadvantaged owner(s) has the ability and
Expertise to manage and control the Firm’s operations and work.

Applications for certification shall be on standard forms prepared by
DSMBR and adopted by rule, and shall be designed to ensure that the
criteria for participation in the Program are satisfied.

To ensure that the Program only benefits eligible Business Enterprises, the
City shall also certify the eligibility of Joint Ventures involving MBEs and
WBESs and non-MBE and WBE Conifa

ctors
In lieu of conducting its own certifi¢ations, DS%R by rule may accept
formal certifications of WBEs and N gtities as meeting the
requirements of this chapter, provide ﬂ1atP§MBR fmines ﬂ;&t the
_ e City.
DSMBR should strive to coordinate cerfification activities ithidther IR
agencies to implement a universal ceﬂiﬁca&q@cess g2t

The certification status of all 2 § and WBEs sha]l b€reviewed on an

5 desi c, as approvg by city council. The

annual review may be gond :tcd thrgugh éxanfination of a sworn affidavit

of continuing eligibilify. (incliding gl such atfachments as may be required
rule) submltte%l:'y e Business Enterpfise or Firm seeking certification.

d WBEsjare required to sek ‘recertification upon the third
anniverggry of th ial certificationi-and upon the third anniversary of all
subseque certlﬁcatlon Fal ure f the Firm to seek recertification by filing
documentatl ' DSMBR within 60 calendar days from the
written nogffication from DSMBR shall result in

F.mp

_. \?E to decertify a Business Enterprise that does not
e criteria set forth in this section.

The Director may move to decertify a certified MBE/WBE that repeatedly
fails to respond to requests for quotations from Bidders/Proposers who
timely solicit participation on a Contract, that repeatedly fails to attend
relevant pre-Bid conferences, or that repeatedly fails to honor quotations in
bad faith.

Decertification by another agency shall create a prima facie case for
decertification by the City. The challenged entity shall then have the burden
of proving that the City certification should be maintained.
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Source: 1992 Code Section 5-7-16; Ord. 031204-9; Ord. 031204-23; Ord. 031211-11.

§ 2-9B-16 PROCEDURE FOR APPEALING AND PROTESTING ADVERSE
DECISION.

(A) A Firm that is subject to an Adverse Decision, or has received written notice
from the Director or other City official of intent to impose an Adverse
Decision, is entitled to appeal such Adverse Decision as set forth herein.

(1) Within seven calendar days of the date the Firm receives notice of
intent to impose an Adverse Eﬁzon, the F1rm ust file written

notice of intent to appeal Fallure to file €n notice of intent
within this time waives all ri hts to appcal or protest the Adverse
Decision. ‘

(2) DSMBR shall set forth by rule t déedures a Phy must follow to-

file a written appeal, which appea! must be filed within 2[ calendar.:’ ~.|. -

. days of the date the Firm receive notice of mtcnt to imposean ...
Adverse Decision.

(3) The Director will detefmi _
sufficient, and, if the Birector fo-determj shall set a date for an
appeal hearing inallywithif five's aleridar days. The appeals

g hearing 13; ormal meeting, not Jubject to the Open Meetings Act,

: b“and is not versarial proc edm . DSMBR shall set forth by rule
the person whq may attend an“appeal hearmg

Such decisfon by the Director shall be a final decision,
st; ﬁd shall be communicated to the Firm in writing

(B)

Adverse Decmon to an independent hearing examiner appointed by the City.
The Firm must submit a notice of intent to protest to the Purchasing Office
within four calendar days of receipt of the final Adverse Decision, in
accordance with the procedures established by the Purchasing Office.

(C) Ifthe Adverse Decision is a notice of noncompliance, no appeal is required.
The Firm may immediately protest a notice of noncompliance to the
Purchasing Office, following the procedures set forth in the applicable
Solicitation.
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(D) A Firm that does not timely appeal and protest an Adverse Decision to
decertify the Firm, or whose appeal and protest are unsuccessful, may not
reapply for certification until 180 calendar days after the Adverse Decision.

Source: 1992 Code Section 5-7-17; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.

§ 2-9B-17 PROCEDURE FOR CHALLENGING CERTIFICATION AS A
MBE/WBE.

(A) To challenge the eligibility of a Firm that has been certified as a MBE/WBE,
a thtrd party may present informatiop4inder oath that the Firm does not meet
-15 (Pro zgib:hty) The
ly is eligible a l remain in effect until
‘ tlon

(B) The challenge shall be made in writing! 'ah@ "yﬁ,lude all

(C) The Dlrector shall notlfy the challenged party Wntmg at the eligibility
éqged This notide ShatTidentify the
challenging party and summfrize the, ounds for the challenge The notice
Director, within a
reasonable time, any fifor it the Director to evaluate

ellglblhty of

(D) The o wswns 0 ectlon 2-9B-16 mcedure for Appealmg and Protesting
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§ 2-9B-18
(A)

(B)

(©)

(D)

PROGRAM REVIEW.

The Annual Participation Goals shall be expressed as a cumulative Goal for
all groups of Minority Persons composed of annual Subgoals for each group
of Minority Persons, and a separate Goal for Women, and such participation
Goals shall be set forth in Section 2-9B-3 (Establishment of Program). The
Annual Participation Goals shall be based on the availability of MBEs and
WBEs in the City’s Marketplace as required by federal and state laws, and
shall be expressed as percentages for each group of Minority Persons and
Women under each type of Contract. Project participation Goals and
Subgoals may be established based gn the availgbili certified Firms to
perform the work of the Contract. Participation Go s shall be reviewed by
DSMBR on at least a biennial basi for contmue rclevance narrow
tailoring, and applicability. :

The city council shall receive an annua eport ﬁ'om the CKy
detailing the City’s performance under£ wcg-tlpter, departme; tby
department, for the preceding fiscal year. Th eport shall contain the
utilization of MBEs and WBE3s ased on the au &Egﬁnaﬁcml records for the

preceding fiscal year, and prévi percentage MBEs and WBEs on
the City’s list of certified ve dors 2

ill 61 is regiort an ihe City’s progress towards
1tnmat1ng discri ion in its co act' Ig activities and Marketplace and

rev1s:wﬂ;‘:rogr as necessary to ct l.egal and Program requirements.

> city council

As new gvidence bec es available to y the City, the city council may revise
this chapt if necessary. ualFarticipation Goals and Subgoals may be
k alance of thie term of the Program if the city council finds

5 race- andf gender-conscxous remedial measures the City would
ne&e’ksanly be a passive participant in a discriminatory marketplace;

(2) the Goals and Subgoals are narrowly tailored to redress that
discrimination; and

(3) the Goals and Subgoals are in compliance with applicable federal and
state laws.

For ease of Program administration, Solicitations may contain Goals and
Subgoals, if applicable, expressed as round numbers, using mathematical
rounding principles.
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(E) Based on the size of the Contract, the type of work of the Contract, and the
availability of each group of MBEs to perform elements of the work of the
Contract, the City may utilize either the cumulative MBE Goal or the
Subgoals for each group of Minority Persons in a Contract Solicitation, or
set project MBE/WBE participation Goals as provided in Section 2-9B-19
(Establishment of MBE/WBE Participation Levels for Individual Contracts
in Professional Services).

(F) These Goals and Subgoals shall be in effect from the effective date of this
chapter to the effective date of the chapter containing revised Annual
Participation Goals established by cify council 3“0 ance with Section 2-

9B-18(C) (Program Review).
Source: 1992 Code Section 5-7-19; Ord, 03120

0; Ord. Q312035 Ord. 031211-11.
§2.9B-19 ESTABLISHMENT OF MBE/WBE RARTICIPATR

v LEnys FOR

(A) The c1ty council recognizes tha_ ilabilit) fME‘%gﬁnd WBE:s is not
uniformly present across all g Erefore, the Director,

where appropriate, and pursdant to crjteria established by rule, may establish
prOJect participation (?als 1d/or Sybgoals forfindividual Contracts, based
o : R

tennme nsultatlon with the User Department;

. ':I'imlablllty of at, east:l'ﬁ"ee certified MBEs or WBE:s to perform
e fun’s ons of those d1v1dual Contracts; and

(B)

Subgoals, ifapplicable, expressed as round numbers, using mathematical
rounding principles.

(C) The Director shall rely on the information systems operated and maintained
by the Finance and Administrative Services Department for the availability
percentages used to establish project participation Goals or Subgoals.

(D) The Director shall establish by rule a process for Contract awarding
authorities to apply for project participation Goals or Subgoals in a timely
manner.
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Source: 1992 Code Section 5-7-20; Ord. 031204-9; Ord. 031204-25; Ord 031211-11.
§ 2-9B-20 COUNTING PARTICIPATION OF MBES AND WBES.

(A) When a MBE/WBE participates in a Contract, only the value of the work
actually performed by the MBE/WBE toward MBE/WBE Goals shall be
counted towards the overall Goal.

(1)  The entire amount of that portion of a Contract that is performed by
the MBE’s/WBE'’s own forces shall be counted, including the cost of
supplies and materials obtained By the MBE for the work of the
Contract, supplies purcha;é fr ¢ equipmery legsfd by the MBE/WBE,
or services obtained by a /WBE Subdonsultant, as the case may
be (except supplies and equipment the E Subcontractor
purchases or leases from the prip e C tractor OF.jts Affil:g?, or
services that the MBE/WBE Su consultant obta prime
Consultant, as the case may be) TR

"' le Contract, a MBE that is
_whrd the MBE Goal or

(2) Notwithstanding clause (] aQove, cna §
also a WBE may only }& toynted once (i.e.,
toward the WBE Goak:but notipoth).

mmiss o& charged by a MBE/WBE

The entire amogint of
i Firm for p ing a bona fi
-G -"_Consultanif} Hanagerial se :ces -or for providing bonds or

surance specifically require for the performance of a Contract,
VAl d MBE/W Goﬂzﬂg);owded the fee is reasonable and not
'fees customarily allowed for similar

> When a MB lW B subcontracts part of the work of its Contract to

3 another Firm, gh&value of the subcontracted work may be counted
'ward Gogl§ only if the MBE/WBE Subcontractor or Subconsultant
istself a ' MBE/WBE. Work that a MBE/WBE subcontracts to & non-
MBE/non-WBE Firm does not count toward MBE/WBE Goals.

@

(5) If a Subcontractor or Subconsultant contracts part of its work to a
MBE/WBE Firm, the value of that work may be counted toward
MBE/WBE Goals. Work that a MBE/WBE Subcontractor or
Subconsultant contracts to another MBE/WBE Firm shall not be
counted twice towards the Goal.

(B) When a MBE/WBE performs as a participant in a Joint Venture, only the
portion of the total dollar value of the Contract equal to the distinct, clearly
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defined portion of the work of the Contract that the MBE/WBE performs
with its own forces and for which it is at risk shall be counted towards
MBE/WBE Goals.

(C) Only expenditures to a MBE/WBE Contractor or Consultant, as the case
may be, that is performing a Commercially Useful Function shall be
counted.

(D) When a MBE/WBE is presumed not to be performing a Commercially
Useful Function as provided in this section, the MBE/WBE may present
evidence to rebut this presumption. ﬁj{BR 1y detgrmine that the Firm is

e type of work

performing a Commercially Usefulf

(E) Expenditures with MBEs/WBEs for _éterlplf
toward MBE/WBE Goals as follows: ‘}B

(1) If the materials or supplies are ob 1r§d ﬁ'orn a MBE/WBE -
¥ : .cost of the
dMl .E/WBE Gt all be counted.

e ounted

(2) Withrespect to materkils or s es p h ed from a MBE/WBE
that is neither gfManu Rcture 'or lar Dealer, count the entire
»,, amount of feesipr commissiof c d for assistance in the

rocuremef of'the materials ¥ phes or fees or transportation
arges fofthegelivery of mat als or supplies required on a job site,

to Qrd MBE Goals y if the payment of such fees are a

Ch ary industry Practi¢t and such fees are reasonable and not

as compare with fees customarily allowed for similar

. not cqufit any portion of the cost of the materials and

.!".‘-zupplies them _Ves toward MBE/WBE Goals, however.

(F) IfaFig:
value of Work performed under a Contract with that Firm aﬁer it has ceased
to be certified shall not be counted.

(G) Indetermining achievement of MBE/WBE Goals, the participation of a
MBE/WBE Subcontractor shall not be counted until the amount being
counted toward the Goal has been paid to the MBE/WBE.

Source: 1992 Code Section 5-7-21; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.
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§ 2-9B-21 PRE-AWARD COMPLIANCE PROCEDURES.

(A) In all Solicitations for which a Goal has been established for Contracts, the
City shall indicate its Goals and/or Subgoals for the use of MBEs/WBEs.
All Solicitation and Contract documents for which a Goal or Subgoals have
been established shall contain: 1) a description of this chapter and Program,;
2) the requirements related to achieving the Goals or Subgoals; 3) if Goals or
Subgoals are not achieved, the requirement of documentation of the
Bidder’s/Proposer’s Good Faith Efforts, including the Good Faith Efforts of
Minority Persons and Women Bidde‘lg'{l/_{’toposers, to achieve the Goals or
Subgoals. When the City has estab}ished Subg idders/Proposers who
do not achieve each of the Subgoal§ must docuﬁc ood Faith Efforts to
achieve the Subgoals that were not fnet. IR

N

(B) Achievement of Goals or Subgoals o ocunﬁ:'ntatlon ) Good Faith Efforts
applies to every Contract for which Go s or Subgoals arc-gstabli ed. The.
~,rules shall prescribe an accelerated and $in lified procedure ¢ Contracts
solicited and awarded on an emergency basis.\J] e Bidder/Proposer shall -
itffigits achievemdny of th€'Goals or Subgoals
or its Good Faith Efforts to e'et the.Goals or Subg' 'als The MBE/WBE

universe from which g' icit Subcontractors to meet

Goals or Sub al an-shall be due at the time set out
i | e_Sohcntatlon 0 ments, which tim "shall not be less than four hours
after ¥y deadlm

Of; ubmlssmn of Bids.

' H iddegProposer and a MBE/WBE in which the
he MBE/WBE not provnde subcontracting

©

(D) MB and WBE Sub 0 tractors must be competxtlvc with non-MBE/non-

(E) Where the Bidder/Proposer cannot achieve the Goals or Subgoals, its
compliance plan shall document its Good Faith Efforts to achieve the Goals
or Subgoals. DSMBR will determine whether the Bidder/Proposer has made
such Good Faith Efforts. In making this determination, DSMBR will
consider, at a minimum, the Bidder/Proposer’s efforts to do the following:

(1)  Soliciting through reasonable and available means the interest of
MBEs/WBEs with a Significant Local Business Presence who have
the capability to perform the work of the Contract. The Bidder must

solicit this interest within sufficient time to allow the MBEs/WBEs to
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respond to the Solicitation. The Bidder/Proposer must take
appropriate steps to follow up initial Solicitations with interested
MBEs/WBEs. The Bidder/Proposer must state a specific and
verifiable reason for not contacting each certified Firm with a
Significant Local Business Presence. For some Contracts, based on
criteria to be determined by DSMBR in consultation with the User
Department and set forth by rule pursuant to Section 2-9B-6
(Adoption of Rules), DSMBR shall make the initial contact with
MBEs, WBEs and DBEzs, as the case may be, in which case a
Bidder/Proposer’s efforts und jthls Subsection (E)(1) shall not be
considered. £ /‘

:'-,f

(2) Providing interested MBEs/WBEs with adequate information about
the plans, specifications, and qulrcmgmts"of the Contract, including
addenda, in a timely manner to i ' 'dmg )&

Solicitation. ~
(3) (s) Negotisting in good faith with m' egested MBES/WBES that
id%to the Bidder/Proposer? A MBE/WBE that
id to" Bldder/Propo er but has not been
ess da o submlssmn of the Bid

has submitted a

Bidder/Fyoposer. DSM R Hschcdule a meeting between the
WRE and the Biddcr/Proposer to facilitate negotiation. If

. _Bidder/Pro er muﬁ' explain the reason for not selecting the
E/ _ rovide written documentation supporting the
sta }eason ritten documentation of negotiation may

i {he fhimes, addresses, and telephone numbers of

/BEs that were con31dered a description of the

R the work selected for subcontracting; and evidence as to why
additional agreements could not be reached for MBEs/WBEs to
perform the work.

(b) That there may be some additional costs involved in soliciting
and using MBEs and WBE:s is not a sufficient reason for a
Bidder/ Proposer’s failure to meet the Goals and Subgoals, as
long as such costs are reasonable.

(4) Not rejecting MBEs/WBEs as being unqualified without sound
reasons based on a thorough investigation of their capabilities. The
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MBE's/WBE’s standing within its industry, membership in specific
groups, organizations, or associations and political or social
affiliations (for example union vs. non-union employee status) are not
legitimate causes for rejecting or not soliciting Bids to meet the Goals
and Subgoals.

(5) Itis the Bidder/Proposer’s responsibility to make a portion of the
work available to MBE/WBE Subcontractors and suppliers and to
select those portions of the work or material needs consistent with the
available MBE/WBE Subcontractors and suppliers, so as to facilitate
meeting the Goals or Subgoal§. | - /\

(6) The ability or desire of a Bi 'er/Proposer perform the work of a
Contract with its own organizZgtion doeg,nét rdljcve the
Bidder/Proposer of the responstbility46 make Gbdod Faith Efforts. A
Bidder/Proposer who desires to sqlf perform the w of aContract
must demonstrate Good Faith E or Subgoals
have been met. ' B

(7)  Bidders/Proposers are flot r'équired to accept: gher quotes in order to

be nsid E;gy DSMBR in determining

13) e following facto ay al%o _
ata Bldder/PrcciE)s ‘has made Gdod F Efforts. These factors are not

én{:d tobea :indatory checklist, nof'are they intended to be exclusive
er g:?o!:s or types of efforts may be relevant in

or exhaystive
appropria c__ c_:ases

these work items with its own forces.

(2) Making efforts to assist interested MBEs/WBEs in obtaining bonding,
lines of credit, or insurance as required by the City or Contractor.

(3) Making efforts to assist interested MBEs/WBEs in obtaining
necessary equipment, supplies, materials, or related assistance or
services.

(4) Effectively using the services of Minority Person/Women community
organizations; Minority Person/Women Contractors groups; local,

Deate; 5/19/2006 10:26 AM Puge 32 of 41 COA Law Department
MAGC\General Legal Advice\2005-2006 Council Items\Drafis\03-25-06\Chapter 2-9B draft A.doc Responsible Att’y: Kennard




OO0 =] O Chofa W N -

state, and federal Minority Person/Women business assistance offices;
and other organizations to provide assistance in the recruitment and
placement of MBEs, WBEs and/or DBEs. It is the Bidder/Proposer’s
responsibility to seek guidance from DSMBR on any questions
regarding compliance with this section.

(5) Indetermining whether a Bidder/Proposer has made Good Faith
Efforts, the performance of other Bidders/Proposers in meeting the
Contract may be considered. For example, when other
Bidders/Proposers meet the Goals-or Subgoals, it may be reasonably
questioned whether, with addifional reas 1able #tforts, the apparent
successful Bidder/Proposer dould have m Goals or Subgoals.
Similarly, if the apparent sucgessful Biddet/Proposer fails to meet the
Goals, but meets or exceeds thg-avera E participation
obtained by other Bidders/Propdgers; thxs may begvidence ghat the
apparent successful Bidder/ Propgser i made Good F lﬂ’l E orts.

(G) . - The Director shall review the compliance pl 'p ho_r to award, including the -
scope of work and the letters gfifitent from any MBE/WBE Subcontractors
within a reasonable time 50 g§ ‘not to unduly delay dward of the Contract.

(1) Ifthe Directm"gte_:nn es that’ }§mpﬁmce plan demonstrates that

, the Goals goals hdve bgen achieved, then the Contract
i ~Awarding Authprity, with th ' concfirrence of the Director, shall
' ecommen ‘aydrd to the clty unc1l For all competltlvely B1d

?,.conducted rquighthe request for Proposal or request for
quahﬁcatlons qcess, no later than after final execution of a
mfesswll%]r r nonprofessional services agreement but before the
iSsyan a notice to proceed, the successful Proposer must deliver
sxgned“ subcontracts between itself and the MBE and/or WBE
Subcontractor(s) and/or Subconsultant(s) for the scope of work
reflected in the Proposal as awarded.

(2) Inthe event the applicable Goal(s) or Subgoals have not been
achieved, then the Director shall evaluate the Bidder’s/Proposer’s
Good Faith Efforts to achieve those Goals or Subgoals as documented
in the compliance plan. The Director shall evaluate the compliance
plan based on the criteria established in Subsection (E) of this section.
The Director may request clarification in writing of items listed in the
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(H)

M

complies with €'p _
4.Xthebest intgre of the Progr _' and eC1ty

compliance plan, provided such clarification shall not include the
opportunity to augment listed MBE/WBE participation or Good Faith
Efforts.

(3) Ifthe Director finds that a Bidder/Proposer did not make sufficient
Good Faith Efforts, the Director shall communicate his finding to the
Contract Awarding Authority or other appropriate City official. The
Director shall recommend to the Contract Awarding Authority that the
Bid/Proposal be rejected based on failure to comply with this chapter.
The Contract Awarding Authorjty-may reject the Bid/Proposal as not
in compliance with this chaptdr, or may advise gfe City Manager of
additional considerations which may fornithebasis for accepting the
Bid/Proposal as being in the est overall ifterest of the Program and

the City. \ :'_'_-._1 / " VR
idd/Prm;Eal does

(4) Ifthe Contract Awarding Authority finds that the
not comply with this chapter, a Biddeg/Proposer may request a protest
hearing. The City Manager has the auth: ﬂ_tx to make the final
decision, subject to coupt 'acti_on, if requ d. -JIndetermining
whether compliance wi h thisgection has beep miet, the City Manager
may determine that th 'eﬂ'ort thc Bidder. oposer substantially

apteFland such determination is in

-

\x:;t;m of f s/F
affect bility of th&ontract Awardmg Authority to continue to evaluate
and consider the remainifig Bxdf/Pfoposals that achieve the Goals or
; ""degonstratc G aith Efforts and to develop a
recogimendatiohi{c city co ¢il for award of the Contract.
i 2
i @lﬁer may waive minor informalities in the
inor informality is one that does not affect the
i Encss he Bid/Proposal.

Source: 1992 Code Sectzon 5-7-22,' Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.

§ 2-9B-22 POST-AWARD COMPLIANCE PROCEDURES.

(A) Upon award of a Contract by the city council that includes Goals or
Subgoals that are met, the Goals or Subgoals become covenants of
performance by the Contractor in favor of the City.

(B) The following schedules shall apply:
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)

(E)

(F)

(1) For Construction Contracts, the Contractor must present a work
schedule that includes when the MBE/WBE Subcontractors shall be
utilized at the job site. This schedule is due on or before the
preconstruction meeting with the project manager.

(2) For professional and nonprofessional services Contracts, the
Contractors or Consultants, as the case may be, must present a written
schedule of when the MBE/WBE Subcontractors shall be utilized on
the project. This written schedule is due on or before execution of the
Contract for services, when the £ nal scope of work is determined.

All Contractors shall provide Subc ntractor payR ntf formation to the
Contract Awarding Authority with Bach request for payment submitted to
the City. The Director shall monito} Subcontgac r']ﬁumpatlon during the
course of the Contract and shall havetgasonfible acces thall Co{rgact—
related documentation held by the Contractor, as establis egl&y

,-’

All Consultants shall provide Subconsultant yment information tothe -
Contract Awarding Authority with-each request fo‘pa)gment submitted to
the City. The Director shall goniteg Subconsultant participation during the
course of the Contract and s all have¥easonable aq,é::ss to all Contract-
related documentatiory eld y /the p Amé Consditant, as established by rule.

or to Contract §las out by the C ‘tra dl)mvardmg Authority, project
er, or Contgact’ manager, the Djir&tor shall evaluate the Contractor’s
ﬁlﬁ«?
rove

t of thecon cted Goals or Subgoals, taking into account all
app substitutions, fegminatiqns and changes to the Contract’s scope of
work. Sfiould the Director$in d, e Contractor to have fulfilled the
contgficted Gﬁ?ﬁéhe Dn'ect_

‘shall so state in writing to the Contractor, the

Office with topiés to the Contractor, the Contract Awardmg Authority, the
project manager, and/or the Contract manager.

Notice of appeal from an Adverse Decision under Subsection (E) must be
filed within 14 calendar days from the date of receipt of the finding with the
Purchasing Office, including any written documentation to demonstrate how
the Contractor or Consultant, as the case may be, has complied with the
contracted Goals or Subgoals. The Purchasing Office shall hold a hearing
within 15 calendar days of receipt of notice of appeal on whether the
Contractor or Consultant has complied with the contracted Goals or
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Subgoals. The Contract Awarding Authority, the project or Contract
manager, the Director, and the Contractor or Consultant shall participate.
The Purchasing Office shall make a finding in writing within 15 calendar
days after the close of the hearing date, along with a recommendation for
resolution of the Adverse Decision, if appropriate.

Source: 1992 Code Section 5-7-23; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.
§ 2-9B-23 POST-SUBMISSION CHANGES TO THE COMPLIANCE PLAN.

(A)

©)

)

. termination of the executed Contract fOr t breach and/or stibjact ] ;

The Contractor or Consultant cannofffiake changes to the compliance plan
or substitute MBE/WBE Subcontraftors or Sub3onspffants listed in the
compliance plan without the prior Written appro l of the Director.

and may constitute grounds for rejection of #ic Bid or rOposal or gause

Bldder/Proposer to Contract penaltles of o er sanctlons

bcon%ptors or
¢ fade to the Director in

ttttc a Sgpcontractor/Subconsultant or

pepform the work desfp :" r & Slibcongractor/Subconsultant in the
_xpphancc plan (Eth ts own force unle and until the Director approves

chguibstitution i writing. A Conla r/Consultant shall not allow a
substifited Subcdhirac or/Subconsultant to begin work until both the
Director 3nd the City’s project manager overseeing the completion of the
et Tiav approvcd thés ubff?:utlon

“

est must not have been known nor reasonably
o 1by the parties prior to the submission of the
_ i oppmg is prohibited. The Contractor/Consultant
ef with th Subcontractor/Subconsultant and negotiate with the
Subcontractor/Subconsultant to resolve the problem. If requested by either
party, the City shall facilitate such a meeting. Where there has been a
mistake or disagreement about the scope of work, the MBE/WBE can be
substituted only where an agreement cannot be reached for a reasonable
price for the correct scope of work.

Substitutions of the Subcontractor/Subconsultant shall be permitted only on
the following bases:

(1) unavailability after receipt of reasonable notice to proceed;
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(E)

(F)

()

H)

(2) failure of performance;
(3) financial incapacity;

(4) refusal by the Subcontractor/Subconsultant to honor the Bid or
Proposal price;

(5) mistake of fact or law about the elements of the scope of work of a
Solicitation where a reasonable price cannot be agreed;

(6) failure of the Subcontractor/Syb¢nsultant to meet insurance,
licensing or bonding requiregfents; or ;

'-:f . ¥
(7)  the Subcontractor’s/Subconsgltant’s withdfawal of its Bid or Proposal.

The Director’s decision whether to pétp
and the basis therefore, will be comm
Dlrector w1th1n seven busmess days.

it gfdeny the Proposed sybstitution,
_caté_c} to the partidg in wfting by the

Where the Contractor/Consul it has establlshe thf: bg_sts for the

Efforts to fulfill the comph
the assistance of DS

When a MBE/WBE is included in a Bidder’s compliance plan and is
decertified or becomes ineligible to participate on contracts after issuance of
a Solicitation but prior to award, or subsequent to award of a Contract, the
participation of such a Business Enterprise may be counted as provided in
the rules.

If the City, as owner under the Contract, requires the substitution of a
Subcontractor/Subconsultant listed in the compliance plan, the
Contractor/Consultant shall undertake Good Faith Efforts to substitute with a
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Like-Kind MBE/WBE Subcontractor/Subconsultant. If a competitive
agreement considering price, quality and delivery cannot be reached with
such Subcontractor/Subconsultant, the Contractor/Consultant shall make
Good Faith Efforts to obtain other MBE/WBE substitutes so as to meet the
Goals or Subgoals, in conformance with Section 2-9B-21 (Pre-Award
Compliance Procedures). If the Goals or Subgoals cannot be reached and
Good Faith Efforts have been made to meet the Goals, the
Contractor/Consultant may substitute with a non-MBE/non-WBE
Subcontractor/Subconsultant.

(I) Ifa Contractor/Consultant plans to t f/Subconsultant on
any scope of work that was not prefiously discl sedin the compliance plan,
the Contractor/Consultant shall obt}i al.of the Director to modify

10, ensure that

(A) Changes to the scopes of w L shalll e documente
agg toe _ﬁftab ish the reasons for the
e e applicable Goals for the

(B)

- scope of trates ong;nﬁly reqmred to accomplish the project,
: to fulfill the Goals or to make Good
s for that change order. Change ordcrs that do

'onal and nonprofessional services Contracts, when there is a
change to the scope of work which requires new, additional services beyond
the services originally required to accomplish the project, then it is the duty
of the Proposer to fulfill the applicable contracted Goals or Subgoals or to
make Good Faith Efforts to fulfill the applicable contracted Goals or
Subgoals for that change. Changes to the scope of work which do not alter
the type of services as originally required to accomplish the project may be
undertaken using the Subconsultants, Subcontractors and suppliers already
under Contract to the Proposer.

Source: 1992 Code Section 5-7-25; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.
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§ 2-9B-25 SANCTIONS.

A

(B)

©

(D)

The following violations of this chapter are unlawful and may result in
sanctions:

(1) providing false or misleading information to the City in connection
with an application for or challenge to certification, recertification or
decertification as a MBE/WBE;

(2) providing false or misleading information to the City in connection
with submission of a Bid, respefises to requests for qualifications or
Proposals, Good Faith Effort§ documenta on,J‘s)t-award compliance,
or other Program operations;§

(3) substituting MBE/WBE Subcag tracsgrmlth‘ﬁt? 1rst receiving
approval for such substitutions; X Ly )

(4) committing any other violations jf the ?!'rowsmns of thi§" chapter '

A Bidder, Proposer, Contractgr
is subject to bcing barred, sufp

ading-information in connection with the
Prbposal or documentation of Good Faith
pliance, or other Program operations;

'Ei!"_-fai!ed to fl.llﬁ Eihtractual Goals or Subgoals and thereby materially
ll')‘;f:}ached the Eottract; or

€))

tedly. failed to comply in good faith with substantive provisions
of this chapter.

@

When the Director, the Contract Awarding Authority, or any other City
official identifies a violation of this chapter, such violation must be referred
to the Purchasing Office for evaluation of proper sanctions. Such evaluation
shall include consultation with the Law Department prior to any
recommendation for sanctions.

Department procedures shall be promulgated and conducted by the
Purchasing Office of the Finance and Administrative Services Department.
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(E) A MBE/WBE that repeatedly and knowingly refuses to honor Bid or
Proposal prices is subject to being decertified by the Director, after notice
and hearing.

(F) Nothing in this chapter shall be deemed to prevent the city attorney from
seeking criminal sanctions at municipal court or referring the matter to other
appropriate law enforcement authorities, as authorized by this section.

(G) Where appropriate and lawful, the City may by Contract impose a fixed sum
as a penalty to be paid by the Bidder/Proposer for an unexcused failure to
meet the Goals or Subgoals or to othérwise comply the Program. In
addition, the City may deduct fromfretainage a‘%d erence in subcontract

prices from substitutions not appro cd by the Ci

(H) In addition to other sanctions avallab to 1ty, w{glakuin 0

provision of this chapter may be inclu& I'as an mc:dent breacl'in each
Contract.

statutes and profession ;ggrvweé solicitation statutes promulgated by the Texas
legislature or federal constitutional standards as enunciated by the U.S. Supreme Court.

Source: 1992 Code Section 5-7-28; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.

§ 2-9B-28 SEVERABILITY.

If any section, subsection, clause, or provision of this chapter is held to be invalid
by a court of competent jurisdiction, the remainder of this chapter shall not be affected by
such invalidity.

Source: 1992 Code Section 5-7-29; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.
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PART 2. This ordinance takes effect on
PASSED AND APPROVED

_, 2006

APPROVED:

David Allan Smith
City Attorney
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